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Undisclosed enterprise, Illegal conduct by Dutch building contractors  

 
“The committee of inquiry was taken aback and extremely upset by the laconic reactions of 

the main players and the way in which they played down what had happened. While many of 

them knew about it to a greater or lesser extent, they did not want to ‘really’ know what had 

been going on. (…) Captains of industry who did not bother themselves about double sets of 

books and ‘details like that’. (…) The chairman of an employers’ organisation who similarly 

did not distance himself clearly from irregularities in the area of competition law”. (1) 

 

1. Construction fraud scandal  

 

Entrepreneurs in the Dutch construction industry simply shrugged their shoulders when Ad 

Bos, the former technical manager of the construction company Koop Tjuchem, reported on 9 

November 2001 on the Zembla television programme, in an episode entitled “Fiddling with 

Millions”, that building contractors were breaking the law by fixing prices among themselves, 

giving each other calculation allowances and bribing officials. Some contractors were already 

vaguely aware that Bos was peddling the story, but they knew that he had not been taken 

seriously up to that point. In fact, Bos himself has the same complaint – he found it practically 

impossible to get the Ministry of Justice and the police to take the subject of fraud in the 

construction industry seriously. Former minister Elco Brinkman, chairman of the employers’ 

organisation the Federation of Dutch Contractors’ Organisations (AVBB), dismissed his 

report as “ghost stories”. (2) 

 

But what nobody realised at that time was that the Zembla broadcast along with the settlement 

in the Schiphol tunnel scandal would give rise to a spreading political storm.  

Building firms had entered into a partnership contract with Schiphol NV for the construction 

of the Schiphol tunnel. They worked together in one construction team. In this case, that 

meant that a transparent budget was used and the contractors were to receive a predetermined 

return on their turnover on a cost estimate basis. But when it emerged that additional budget 

was needed and Schiphol NV turned to central government for the money, and it also became 

clear that the construction firms were receiving a much higher return than had been envisaged 

(95 million euros over five years, instead of 37 million), things started to go wrong. The 

immediate conclusion was that the higher returns were being financed from the additional 

government contribution. And leaving aside the question whether that was really the situation, 

it meant that, with the Zembla broadcast coming in the same week, the Lower House of the 

Dutch parliament took a critical stance and disagreed completely with the settlement put 

forward by the Kok government, under which the building contractors got off with a fine of 1 

million euros and Schiphol NV had to repay part of the extra funding. It was even suggested 

that ministers were protecting the construction industry. Members of the Lower House such as 

the Christian Democrat Gerd Leers and the Social Democrat Rob van Gijzel called for a 

parliamentary inquiry, and a “provisional committee of inquiry into fraud in the building 

trade” led by the Green Left politician Marijke Vos was set up by the Lower House in 

December 2001, against the Liberals’ wishes. Investigations were also launched by the 

government, the Public Prosecutions Department and the cartel watchdog, the Dutch 

Competition Office. 

 



This made the “construction industry scandal” a fact.  

In its report of December 2002, Taking the Construction Industry out of the Shadows (3) the 

parliamentary committee concluded that there were cartel-like structures in the infrastructure, 

a system of market division and price agreements, and mutual claim rights with a monetary 

value, that the public sector had lost out financially, officials had been influenced on a large 

scale (“backhanders and lavish entertainment”) and that there was corruption among officials. 

Presenting the report, committee chair Marijke Vos said that “the committee of inquiry has 

been shocked by the seriousness of the irregularities and by their extent”. The committee 

“noted with astonishment, but also with bewilderment, the sometimes laconic and generally 

passive way in which persons in the highest positions in the relevant industry, our national 

administration and the supervisory bodies responded to the indications and suspicions of 

irregularities”. The committee believed that customers had suffered detriment of some 8.8%: 

“That percentage undermines the myth that the system of underground consultation was 

intended to compensate for calculation fees. The system serves principally to divide up the 

market, and one of its consequences is to drive up prices.” The committee was seriously 

concerned about the “culture of backhanders and junkets”.  It was severe on “the lack of 

alertness and firm action” by the authorities, the sluggish, passive response from inspectors, 

supervisors and those charged with upholding the law, ministers who played down the 

damage done, and serious miscommunications within the Public Prosecutions Department on 

the Schiphol tunnel case. The committee was highly critical of Tineke Netelenbos, the 

Minister of Transport, Public Works and Water Management (who “identified with the 

‘gingerbread’ story” that there were no financial settlements, just “credits on paper”), 

Annemarie Jorritsma, the former Minister of Transport, Public Works and Water 

Management, who was on excessively friendly terms with top people in the construction 

industry (“the wrong example”) and Benk Korthals, the Minister of Justice, who had provided 

“incorrect information” to the House. (4) 

 

2. Undisclosed enterprise as natural reaction 

 

Following the European Union’s prohibition of construction cartels in 1992, building firms in 

the Netherlands continued with their forms of price consultation illegally – not just the 

consultations that were permitted up to 1992, but also the prohibited preconsultations that 

(secretly) preceded that consultation.  

The model of clandestine self-regulation was rudely exposed in 2001. A chain reaction 

followed, and the construction industry then faced a scenario not foreseen by any of the risk 

assessments held ready in the desk drawers of the top executives of major construction 

companies: a parliamentary inquiry. Raids by the Dutch Competition Office, followed by 

fines totalling hundreds of millions of euros. Raids on companies, arrests of directors and 

prosecutions of companies and contractors by the Public Prosecutions Department. 

Reassessments by the Tax Office. Claims from duped customers, partially settled in the 

meantime for 70 million euros. And above all, huge damage to the industry’s reputation and a 

badly soured relationship with the building trade’s most important customer, the government. 

The total lack of any “disaster plan” providing for this scenario is striking. Comprehensive 

risk analyses are made for every major or complex building project, but evidently this was not 

considered necessary for the “undisclosed enterprise”. It seemed as if the building companies 

had been living in the clouds. The risk that the industry’s undisclosed enterprise would be 

exposed was evidently felt to be low. This shows that building firms were not properly in 

touch with the outside world and had not learned from what has happened in other sectors.  

 



Some directors of construction companies, looking back on the period of clandestine self-

regulation, say (now) that they felt at the time that the system should be stopped because it 

was crippling the renewal of entrepreneurship in the building trade. But at the same time, 

scarcely a single contractor has argued that doing business illegally was totally inappropriate 

in itself. The practice of doing business illegally is still more or less justified by a reference to 

the lack of clarity in Dutch government policy after 1992 and the total lack of enforcement on 

the part of that government. And the latter point is actually a euphemism; major public sector 

customers knew of the existence of the clandestine system in general outline, and simply 

allowed it to go on. Or as a Liberal member of the Lower House put it, “Those of us who 

know a bit about the construction world also know that this was a widespread problem. So 

really the news wasn’t that surprising. And I predict that this won’t be the last time. Speaking 

personally, my youngest brother is a building contractor and I was on the supervisory board of 

a building company for a time myself, so I have some idea of how things work.” (5) 

 

Builders have also argued that the government as a customer is in a monopoly position and 

acts accordingly; the market has to defend itself by organising (legally or otherwise). Of 

course, the (practically Marxist) explanation common among contractors, that the economic 

conditions determine thinking and actions, is attractive because it legitimises the view that 

building contractors have to break the law; but at the same time it is too easy. The contractors 

argue that efforts to make even just a modest profit force entrepreneurs in the construction 

industry to work together because public sector customers grudge construction firms their 

crust of bread. To keep their heads above water (as they see it), the contractors have to adopt 

specific methods of project acquisition. That is, circumstances force the firms to act illegally 

because otherwise their continuity would be threatened. So the enterprise is seen as a 

“conscience-free” organisation: “Corporations can no more be said to have more moral 

obligations than does a building, an organizational chart, or a contract. For a corporation, 

compliance with law, like everything else, is a matter of costs and benefits”. (6)  

 

These arguments can be countered with the statement that other sectors that do business with 

the government do not conspire against public sector customers (or at least not to such an 

extent).  

It is a simple economic law that a company providing no added value other than capacity is 

forced to compete in price. And avoiding competition and maintaining surplus capacity in a 

sector is contrary to good business practice. Conducting relationships with customers in the 

building sector through “backhanders and junkets” is a further illustration: building firms are 

not competing on (new) concepts, reliable processes and the quality of their products and 

services, but on the basis of simple forms of seduction. 

In addition, the economic approach does not explain why builders take so little account of the 

outside world (customers, the law). After all, their behaviour is certainly not biologically 

determined (even if building firms claim that “it’s in our genes”). They could always have 

gone to work in another industry if they found the practice in construction impossible to 

accept.  

 

So undisclosed enterprise appears to building contractors to be the “logical response” to 

Brussels’ prohibition of price agreements. The transition from the pre-1992 system to the 

post-1992 system has evidently been less of a change than outsiders imagine. The industry 

operated illegally even before 1992, with the initial preconsultation, and the main difference 

after 1992 was really just that the legal organisations and rules of the publicly operating cartel 

were replaced by clandestine self-regulation. 

 



3. Internal divisions among building contractors 

 

The fact that the construction companies had failed to realise that the system could come to 

grief at some point was also evident from their reactions at the end of 2001. A large group of 

building contractors (who can be characterised as traditional building contractors who were 

old hands at the system of self-regulation and did not put much of a priority on renewal and 

culture change at the time) were fully convinced that the whole thing would soon blow over. 

There was no reason to panic, and the political row would soon fizzle out. By contrast, a small 

group of contractors at the opposite end of the spectrum saw the disclosures as the ideal 

chance to clean up the industry’s act. If trying to stop the system from inside didn’t work, why 

not from outside? These contractors took the view that the building trade should admit 

straight away that the cartel had been continued illegally. Admit guilt publicly. Pay a fine. 

Renew the industry. That was what that group of contractors proposed. 

However, the internal divisions among the major builders were too great for them to be able 

to act in concert. As well as traditional versus modern building firms, there was a split 

between the “preachers” and the “merchants”. The latter group wanted to get the construction 

scandal out of the way quickly too, but they wanted to hear from the government what it 

would cost first. Where the preachers said “We confess our sins; just tell us what it will cost” 

the merchants said “If the government can tell us what it’s going to cost us in fines, we can do 

a deal. We’ll confess once it’s clear how high the penalty is”. The merchants were setting the 

tone at the  end of 2001, and so they determined the course of the inquiry into the building 

industry. 

 

And the internal divisions were further increased by two other factors. Initially it looked as if 

the construction scandal would be restricted to revelations about price agreements in the 

infrastructure. The companies in the infrastructure would be left holding the baby while those 

in the other construction sectors looked likely to escape unscathed. That produced a great deal 

of internal resistance from infrastructure construction companies, which were not inclined to 

carry the can alone. But their call to stand shoulder to shoulder did not go down well with the 

builders active in other sectors. 

The divisions were then exacerbated still further by differences between the big companies 

and the small companies. The small companies derived a lot of schadenfreude from seeing the 

big companies coming under attack. From the viewpoint of the small and medium-sized 

companies, the major companies’ power and their market position were much too strong. It 

suited the small and medium companies to see all the negative publicity being aimed at the  

major companies. As a result, the small companies saw the construction scandal as mainly the 

problem of the big companies, and it may even have been in the other companies’ (economic) 

interest for the big companies to be dealt with severely. 

 

The employers’ organisations in the various sectors of the building trade were at the mercy of 

these internal divisions. Unsurprisingly, the federative organisational structure in which the 

building contractors cooperated was powerless to impose any direction, as its committee 

faithfully reflected the industry, including its internal divisions. Nevertheless, as the crisis in 

the building trade worsened, the AVBB was able to take a number of initiatives, with the 

support of the major companies in particular. An industry code of proper conduct was 

introduced on 1 January 2004. A vision of the future focusing on the modernisation of 

business practices was adopted.  The self-evident divisions were removed by the formation of 

a new employers’ organisation which took the place of the major associations. And a coherent 

solution to the fraud scandal in the building industry was sought on the basis of the 



construction companies’ cooperation with the Dutch Competition Office and those public 

sector customers who were bringing claims against them. 

 

4. The building trade’s susceptibility to illegal activities 

 

In 2005, the Global Corruption Report 2005 (7) was wholly devoted to the construction 

industry. The 300-page plus report demonstrates that the construction industry throughout the 

world teems with all sorts of unlawful practices. It is evidently an industry where illegal 

activities are frequent. The structure of the industry clearly has a number of features that 

encourage mala fide practices. The value chain (from the initial conception of a project to its 

completion or even the start of its operation) is long. A large number of different parties 

(banks, consultants, general contractors, subcontractors, suppliers, specialists etc.) are 

involved, with a variety of interests. And there are a very large number of different 

transactions. (8)  

In itself, this is not an explanation for mala fide behaviour, but on the other hand if contractors 

want to operate in bad faith the circumstances in construction are extremely favourable, as the 

enforcement agency or supervisory body has to find out where things have gone wrong 

somewhere in the chain. Also, any of the parties involved in the building process can always 

point the finger at another party. 

 

It may be noted that the construction industry is susceptible to irregularities in many 

countries. Here is a sample of a number of recent instances in practice: (9) 

- There are cartel agreements (France, New York, Japan) 

- The labour supply is manipulated (Japan, Australia, New York) 

- Illegal labour is involved (Germany, Finland, Hong Kong) 

- There are links with organised crime (Italy, New York, Japan) 

- Politicians are influenced through donations (Italy, France, Japan) 

- Officials are bribed (Japan, Italy, France, UK, Spain) 

- Poor quality is provided at a high price (Hong Kong, Italy). 

 

The foreign examples show us the following: 

- In many countries, builders are in league with each other against customers. 

- There is great diversity in the “systems” of irregularities. 

- Some systems have features of collusion, others of threats of violence. 

- It usually takes external pressure to change the “system” (official regulation, action 

by the public prosecutor and competition authorities, or foreign influences such as 

the free trade discussions that the United States conducted with Japan). 

- The construction industry does not have the ability to change the system by itself. 

- It appears to be extremely difficult to change systems in the construction industry 

permanently (see the stubborn illegal practices in Australia, the United States and 

Italy). 

 

International examples show that while the Dutch construction industry is not the best 

behaved in the class it is not substantially different either. The Dutch example shows that if 

the government permits contractors to conspire with each other (collusion) the formation of 

cartels is the ideal model for the construction industry. They arrange the market among 

themselves. They ensure that nobody goes bankrupt. And finally they make quite sure that the 

government does not get upset by too high a price level. Backhanders and junkets are all part 

of it. They help to keep everyone friendly.  



And at times the relationship with a customer is so good that it provides a precompetitive 

advantage. A customer will do business directly with the company in question without 

requesting competing tenders.  In this way, companies can operate outside the cartel. 

 

The crucial feature of the Dutch example is that the authorities permitted the building 

contractors’ illegal conduct. They were aware of it, turned a blind eye to it and did not 

intervene. It is an open question whether that non-intervention indicates indifference or 

whether it is due to the Dutch economic culture in which cartels were quite normal. However, 

such a lack of official intervention means that the construction firms literally and 

metaphorically see no evil. Or as a contractor says: “If everybody on a motorway is driving at 

150 and you try and drive at 100 you’ll be pushed off the road. And the last person to 

overtake you will give you the finger too. It was the culture with us. We couldn’t turn away 

from it no matter how bad it was. It was the culture that had grown up in the companies. I said 

once that the only way we could get away from it would be by firing everybody and taking on 

a whole set of new managers, people from a different world. It was just ingrained in us – 

people didn’t know anything else.” (10) 

 

5. Closed industry 

 

Even before the Zembla broadcast in 2001, construction had been characterised as a closed, 

inward-looking industry. The Amsterdam sociologist Abram de Swaan has provided the 

following characterisation of the building contractors: “When people know each other over a 

long period, they gradually develop loyalties. While quarrels may flare up, they are not able to 

affect loyalty to the group. Anyone who goes against the group by making a public fuss about 

their common business will immediately be permanently excluded as a traitor. If a deserter of 

this kind brings in a lot of orders at slightly lower tariffs, the others will do their best to block 

him. And the rejection by the others in the industry is a horrible punishment in itself.” (11) 

 

The number of directors that have come in from outside the building industry can be 

described as small. Among the biggest companies, only Ballast Nedam has a chairman of the 

board who comes from outside the industry. Herman Hazewinkel, the chairman of the board 

at Volker Wessels, has been with the company so long that I count him as part of the building 

industry. And directors from other countries are also absent from the boards of the 

(internationally operating) Dutch construction companies. 

 

The industry’s self-orientation can only be called striking. Group thinking is very 

characteristic, particularly in the infrastructure sector. This is also true of the medium and 

small companies in the housing and non-residential building sector. However the large 

companies in that sector, where companies also do a great deal of project development, are 

increasingly outward-oriented. But even there it may still happen that manager A is able to 

resolve a complicated construction issue by confidential agreement with the customer while 

manager B from the same company has long given up with the sigh “just let the bastards 

sink”.   

 

This group thinking in the industry is fascinating. Even when it had already been decided that 

one of the big cartels in a sector was to be dissolved, the companies involved still continued to 

consult mainly with each other about the future. Letting go of the group evidently causes pain, 

feels like a physical disengagement. Seeing each other primarily as colleagues is a cultural 

feature that is (or was) very characteristic of the construction industry. Even now, there are 

still building contractors who really feel uncomfortable if they are awarded a project that 



really falls within the (former) sphere of influence of another company. Directors also note 

that the managers involved in the cartel mainly communicated horizontally, with colleagues 

from other companies, but strikingly also with customers. The managers did not consider 

vertical communications within their own group to be necessary. As a result, a number of 

directors found that the cartels were inaccessible to them. 

 

The Vos Committee concluded: “The committee has been amazed by the fact that the 

underground system operated for years without anyone discovering it; this is particularly 

surprising in view of its extent. The construction culture is evidently so closed that ‘everyone’ 

knows about it internally but the outside world does not find out about it. The committee 

considers this to be a serious matter. Serious because this is a culture in which illegal 

agreements are viewed as normal. For example, the committee has found that a large number 

of those involved have a disconcerting belief in what they see as their own good intentions. 

Making illegal agreements on the division of the market and on prices was seen as normal. 

After all, no-one was disadvantaged, many of those appearing before the committee claimed. 

The duplicate sets of books were often kept at home or in a car boot. Those involved may 

have spoken about gingerbread and monopoly money, but they wanted to see this turned into 

orders or real money.” (12) 

 

6. Conflicting values 

 

Differences in values between the government and the construction business were not evident 

at the time of the cartel. At the time, a cooperation model had been developed in which one 

side evidently never let down the other too much and in which differences of opinion were 

resolved informally or in a businesslike way. Of course, each side joked about the other 

within its own group, but that did not affect how they got on together. A director from a large 

group comments as follows: “Before the Zembla programme, I was at a leaving reception for 

a road builder. Room full of competitors and officials. In his speech, the road builder says, 

‘That has been my road. And now I’m stopping, it’s probably safe for me to say that for the 

money you paid I should have put down another thirty centimetres of tarmac on it.’ The whole 

room falls about laughing. Including the officials.” (13)  

 

Following the Zembla programme in November 2001 the politicians and the officials, under 

pressure from public opinion, immediately drew a sharp line: we have been cheated and we 

won’t put up with it! The reaction from the builders was confused and defensive. The claims 

were denied and trivialised. Other contractors just shrugged their shoulders at first. But the 

pressure continued to grow. And little by little it was admitted that it had not just been an 

individual or a few rogues, but that all the construction companies had taken part in the cartel. 

 

A difference in values between the public sector and the construction industry became evident 

during the crisis. Public and private representatives adopted different perspectives more or 

less across the board. What the one side viewed as offences, the other saw as mistakes. Where 

one side wanted to get to the bottom of things, the other argued for smoothing things over. 

Where one side wanted the persons responsible to apologise and stand down, the other felt 

that this was unreasonable at such a time, when the director was needed at the helm to steer 

the ship through the fierce breakers. 

Table 1 contrasts the opposing values of the construction business and the politicians, more or 

less following Jane Jacobs’ Systems of Survival. (14) 

 

 



 

Table 1: opposing values of construction business and politicians 

 
Construction business     Politicians 

 

All right to break laws if     Laws must be complied with 

they are nonsense or if no-one 

keeps to them. The prices are so low  

that it was economically necessary 

 

Mutual solidarity takes priority over   The law has priority 

the law. Don’t give the game away 

 

No other option. System makes it necessary   Stop 

 

Mistakes      Crimes 

 

Playing down: “incidents”, “a bit”    Structural. Illegal system  

“Just preconsultation. Nothing more” 

 

Defence after the event. Admitting    Confessing helps 

the extent step by step 

 

No shame about “logical” behaviour   Do penance! Lack of shame 

Trying to get away with it 

Playing games 

Cheerful, making jokes 

 

What are the politicians worrying about?   The authorities have been cheated and robbed 

Arrogance. Hitting back 

 

Not interested in the past     Amazed that past seen as irrelevant 

No internal investigation.  

 

The people at the top have to delegate. They can’t  The people at the top have to accept their  

run away      responsibility  

 

Offenders must improve their behaviour   Offenders must be dealt with 

 

Politicians don’t understand business at all   Business goes its own way 

 

No-one has lost out financially  There has been financial loss 

These were notional transactions – “Mickey Mouse   

money”, “Gingerbread”, “Monopoly money”.  

 

Corruption has to be dealt with, but we   Companies have bribed officials 

don’t know of any     with junkets and backhanders. 

 

 

The construction industry scandal has revealed sharp contrasts in attitudes between the public 

sector (whose opinions are expressed by politicians and the press) and building companies.  

A major difference in attitude between the public and private sides is that building contractors 

describe the situation after 1992 as a “grey area”.  

They argue as follows. The cartel was forbidden by Brussels in 1992, but no new regulations 

replaced it immediately. Really, nothing new came along until 2001, with the new 

government rules on tendering. So it was logical to continue on the old basis between those 

dates. Herman Hazewinkel, the chairman of the board at Volker Wessels, expressly opted for 

that line of argument in 2003. He stated that there is a difference between “legality and 



legitimacy. My generation grew up with the concept of legitimacy. You have legislation that 

sets out the framework for conduct. There is also room for toleration”. Preconsultation was 

permitted up to 1992. He explains that following the introduction of the Competition Act it 

remained unclear until 1998 whether preconsultation was still allowed. It was not clearly 

prohibited until after that date. By contrast, what counts in today’s society is legality. The 

letter of the law is much more important. The law is the limit. “The new measure is applied to 

your past behaviour. You are not given any time, either as a society or as a company, to adapt 

to these new social standards.” (15)  And Dick van Well, chairman of the board of Dura 

Vermeer, puts it as follows:”At times, Dutch people do things that may not be allowed by law 

but that don’t harm anyone directly. Admittedly these agreements were not legal, they were a 

breach of the Competition Act, but no-one was worse off as a result. The general mood was it 

was not really criminal. At the time, builders certainly didn’t go around with the idea that 

they’d just commit a couple of economic crimes each week”. (16) 

 

As the newspaper Trouw expressed it, “It is evidently possible to be in flagrant breach of the 

law and still have a feeling of the utmost integrity. [...] A range of building contractors and 

employees of construction companies have stated frankly that it was in fact standard practice 

in the industry for the people “to get round the table” in “pre-meetings” or “coffee sessions” 

to discuss matters in detail, even though that was against the rules. ‘That is certainly illegal, 

but it wasn’t felt to be. The system was handed down from father to son.’ Despite the fact that 

we knew it had not been allowed since the nineties, it felt legal”. (17) Or as an anonymous 

building contractor says:  “Something you have always done is suddenly fraud. That seems 

strange to me.” (18) And another contractor says: “In the Netherlands, if we feel that a law is 

unjust we break that law without compunction. Our conscience is stronger than the law.” (19) 

 

These differences in values, which each of those involved view as cultural facts, make it 

difficult to do business with each other partly because mutual trust has been undermined but 

also because there is not (or is no longer) a shared attitude to those cultural facts and therefore 

to the nature and seriousness of the crisis. And that translates into an objectification of the 

mutual relationship and an increasing rigidity of tendering policy, with an increase in the gulf 

between the public sector and the construction industry as a result. It does not take much to 

awaken mutual irritations either. Mere trifles lead to misunderstandings and resistance. 

Traditionally, large infrastructure works have been “opened” by the relevant minister, with 

the building companies involved invited to the party as guests of honour. Nowadays the 

building contractors have seats in the back row and are not allowed to appear on the 

photograph with the minister. And when a big building company invites members of the 

Lower House for a works visit as a “peace gesture”, a leading member of the House gets on 

his high horse and calls it “inappropriate”. The wounds are still far from healed; there are still 

people who refuse to shake hands with each other any more. 

   

7. The question of stopping  
 

In the end, it appeared that doing business illegally could only be stopped by intervention 

from outside. When the bombshell burst at the end of 2001, the major companies decided to 

put a stop to all illegal activities immediately. 

But there was no internal authority in the industry that could enforce a stop. The companies 

that wanted to put a stop to it did not have enough market strength. And there were no rules to 

organise a stop.  As the political philosopher Herman van Gunsteren says, “Stopping has 

proved problematic due to the lack of a social repertoire of actions that count as stopping, that 

indicate and delineate stopping.” (20) Van Gunsteren argues that this makes it difficult to 



organise stopping. People and organisations are trapped in what Max Weber calls an “iron 

cage”. (21) This institutional approach argues that members of an organisation do not know 

how they should put a stop to particular practices. Also, there is a lack of “structures” to make 

stopping possible: someone who drops out is on his own. He will not automatically be given 

support. That makes stopping a step into the unknown – you can never be sure that it will 

succeed.  

 

According to builders, it was impossible for the industry to put a stop to its clandestine self-

regulation itself. Only a limited number of construction companies were able to withdraw (at 

least to a large extent) from the system. These were companies that carried out their own 

projects, often worked in construction teams with their customers, and generally had a high 

level of one-to-one relationships with customers. However the majority of the construction 

companies were stuck with each other and held each other prisoner because of course there 

were always “credits” and “debits” outstanding. Dropping out could result in high transaction 

costs and could also involve risks. 

As Jan Veraart, the former chairman of the HBG board, has put it: “Between 1989 and 2001, 

major Dutch construction companies tried at various times to make a break with the system of 

illegal price agreements and to comply with the law”. But because these attempts resulted in 

“a drastic fall in the number of orders”, the builders decided to commit themselves to mutual 

price agreements and the holding of preconsultations on tenders again. Veraart says that he 

was involved in various attempts to break with the illegal practices. He states that all the 

stock-exchange listed construction groups dropped out of the system, but that move was 

reversed within six months. “Due to laziness and familiarity with a particular system”, he 

says, “it was not possible to get all the different players pointed in the same direction. There 

were too many parties involved in the tendering. It was not possible for a single party to 

withdraw from the setup on its own. We were all trapped together in the system.” (22) 

 

The fact that the construction industry did not end its clandestine self-regulation was also a 

result of weighing up the economic benefits against the societal and individual costs. That 

assessment, the economy of stopping, is always emphasised by contractors when they explain 

why the attempts to stop failed in the end. The economic benefits of continuing collectively 

were greater than the benefits of stopping individually. (23)   

The risk of stopping (repaying debts or leaving credits outstanding and the miscarriage of 

works that could have consequences for the company’s continuity) was seen as greater than 

the risk of continuing. And in any case the latter risk was not seen as a great one. Everyone 

was involved, there was little internal opposition, it was denied that there was a “moral issue”, 

the authorities were looking the other way, the enforcement agencies were not in evidence and 

there were few scandals in the construction industry. It was simply calculated that the 

advantages of stopping did not outweigh the benefits of continuing (the economy of 

stopping). None of those opting for apology was prepared to disclose the secret of undisclosed 

enterprise or report it to the Public Prosecutions Department or the Competition Office. And 

last but not least, the customers and the building contractors appeared to accept clandestine 

self-regulation as a modus vivendi. So what other option was there? 

 

Therefore the continued existence of the building cartel was guaranteed by the lack of internal 

institutions within the construction industry that could have organised the process of stopping 

it; by the economic benefits that the construction companies were enjoying; and by the 

collusion between public and private parties in the building industry, which ensured that the 

Dutch Competition Office and the Public Prosecutions Department could only look on 

impotently.  



 

8. Amazement 

 

Why did individual contractors opt to cooperate in the system of clandestine self-regulation 

that operated in the Dutch construction industry for ten years, between 1992 and 2001? Why 

was the dividing line between legal and illegal conduct obviously so thin that it was no longer 

relevant for those concerned? Why did the authorities turn a blind eye while building 

contractors systematically broke the law? How can it be that, when such a crisis has arisen in 

an industry, no-one then knows what to do about it? And why are building contractors still so 

relaxed about their illegal practices?  

 

Obviously there is no one simple “explanation” for the above questions, and so I have 

attempted to gather answers from various approaches. In each case, I have adopted a different 

viewpoint and I look at the issue from that different position. Taken separately, the 

approaches explain part of the puzzle. There is some overlap, and at times insights reinforce 

each other. Taking one viewpoint, you see things that you do not see from the others.  

I am really looking for mechanisms, as J. Elster calls them. Mechanisms are “frequently 

occurring and easily recognizable causal patterns that are triggered under generally unknown 

conditions or with indeterminate consequences”. (24) Looking for what Elster calls causal 

patterns provides leads for describing contractors’ behaviour: “Explanation by mechanisms 

works when and because we can identify a particular causal pattern that we can recognize 

across situations and that provides an intelligible answer to the question, ‘Why did he do 

that’”. (25) 

 

It is important to understand why the government and the market in the Netherlands were so 

interlinked that building contractors thought there was no problem and the government did not 

correct that picture. The collusion approach of the criminologist Grat van den Heuvel 

provides leads for understanding this.  

The second line of approach is the line of political responsibility and political crises. The 

crisis approach of management expert Uri Rosenthal provides many leads to explain the 

behaviour of contractors, politicians and the media during the construction industry crisis. 

Earlier cases show that there is very little new under the sun, and it is noteworthy that lessons 

from earlier parliamentary enquiries have scarcely been used.  

A third line of approach is from the operation of illegal organisations. The construction 

industry cartel will be analysed using the example of the mafia. The approach based on the 

school of sociologist Diego Gambetta provides many insights into the culture and mode(s) of 

behaviour of illegal organisations. It is notable that construction companies have more 

correspondences than differences with illegal organisations as far as their illegal activities are 

concerned.   

A fourth line of approach adopts a sociological and anthropological perspective. The focus 

here is on group behaviour: Why is it so difficult to escape from what the group does? And 

how does it come about that groups are so convinced that they are in the right?  

A fifth approach focuses on denial. Why do contractors deny their own behaviour? Here I link 

to the thinking of Stanley Cohen. 

The approaches will be clarified briefly in the following sections. 

 

9. Collusion 

 

The irregularities in the building industry took place against the background of collusion 

between politicians, officials and building contractors. Van den Heuvel defines collusion as 



“secret understanding, particularly to cover up illegal practices and hinder the detection of 

criminal offences”. Collusion as “conspiracy between authorities and company. Those 

authorities are also involved”. (26) Van den Heuvel uses the word collusion exclusively for 

the conspiracy between the authorities and companies. Van den Heuvel points out that “secret 

understandings are not forbidden. Here too, it is only a crime if the law is broken”. In this 

context, he speaks of “sliding into crime”: “There is an area around it that is vague, but the 

core crime is nevertheless quite clear morally.” It takes place at the border between public and 

private, and both parties “try to prevent the illegal aspect being discovered”. (27) And 

elsewhere he says: “None of the participants engages in consultations of this kind with the 

prior intention of conspiring illegally and ‘getting round’ the law. But they can easily ‘slide’ 

into that behaviour.” (28) Collusion involves “an institutional legal cooperation between 

government and business which is reduced to adopting illegal means for legal purposes and 

keeps this secret.” (29) 

Cooperation between political minorities, both sides of industry and public and private parties 

is normal in the Netherlands. This so-called “Polder Model”, decision-making through 

consultation and on the basis of consensus, was even elevated to the political culture in the 

1990s. The situation in the construction industry was really no different.  

Up to 1992 there was a mixed model of legal cooperation between building contractors and 

illegal conspiracy. After 1992, the legal part too was contrary to European competition law. 

So it was no longer just the conspiracy that was illegal, but also the mutual cooperation 

between construction companies. 

Many politicians and officials knew about the illegal conspiracy among building contractors, 

both before and after 1992. Some of them made themselves part of the conspiracy by 

accepting the backhanders and junkets, while others just shrugged their shoulders. They 

accepted it, denied its existence, looked the other way, didn’t want to know.  

 

The crucial point is that up to November 2001 neither the politicians, nor the official 

organisation with its supervisory bodies, nor the Public Prosecutions Department made any 

fuss about the undisclosed enterprise in the construction industry. There was evidently a 

consensus that “it was all right like that”. It was only the maximisation of profits in the 

Schiphol tunnel project and the publication of the fact that Koop Tjuchem was keeping two 

sets of books that caused a number of politicians and the media to raise the alarm. And the 

political culture of the “Polder Model” was also under pressure at the time, due to the rise of 

Pim Fortuyn’s populism.  

 

10. Crisis 

 

Over a few months, what building contractors initially regarded as annoying incidents 

developed into a structural crisis in the construction industry. The cartel collapsed, companies 

and entrepreneurs saw their reputations being damaged, prices fell drastically, and public 

sector customers adopted a hostile attitude. And the contractors involved in the undisclosed 

enterprise had no idea how to deal with the new market situation (competition?). 

In terms of Rosenthal’s crisis approach, this was an institutional crisis: “An institutional crisis 

is a critical phase in the existence of a policy sector. The sector’s future is at risk, and it is far 

from clear what new course should be followed. The normal method of operation has 

suddenly been called into question. The institutional compass no longer works. The sector in 

question can no longer count on the societal and political support that it had taken for granted 

before the crisis. The media are on the hunt for news. The attention given to incidents, 

failures, scandals and internal dissatisfaction in the media generates increased interest in the 

sector itself. Television and the press start to dig for juicy details, underlying causes and the 



long-term consequences of a failed sector policy. A palpable consensus that ‘things can’t go 

on like this’ and that ‘something has to be done’ is created.” (30) In any case, by the end of 

2001 there was a feeling among politicians in the Dutch parliament that a line had been 

crossed: “Something will definitely have to be done before the failure in a policy sector 

develops into an institutional crisis. Failure has to be interpreted in the broad sense, as a 

breach of societal and political trust in the sector.” (31) 

 

A comparison with other parliamentary enquiries proves instructive in retrospect. 

Mechanisms can be recognised: the speed with which the crisis develops, the step-by-step 

process of getting to the bottom of it, the role of the media and a number of politicians as 

crisis brokers and the predictable behaviour of the actors involved, both publicly (heads in the 

sand) and privately (denial). It is also notable that a crisis develops its own dynamic and can 

no longer be controlled by those involved in it. 

It is also important to remark that the construction firms were not prepared for a structural 

crisis of this kind and had no idea how to respond. Overall, legal consultants had a major 

influence on the construction firms’ behaviour. Their advice was to deny the claims for as 

long as possible. Nor were politicians and officials any better able to handle the crisis, 

particularly given the background of the political instability in 2002 and 2003. 

 

11. Illegal enterprise 

 

It is absolutely clear that building contractors pursued illegal activities with their legal 

enterprises. The argument that this white-collar crime was of a different order than organised 

crime does not hold water. When assessing what happened, the focus must be on the illegal 

acts committed, not on the alleged reputability of the persons committing them. “Irregularities 

being committed part-time” by otherwise respectable gentlemen is therefore no different from 

what is done by “professionals in the criminal milieu”. (32) 

Legal enterprises that carry out illegal activities are very similar to illegal enterprises that also 

carry out legal activities. The Dutch construction industry prior to 2001 had a number of 

characteristics it shared with other organisations that act illegally: 

- The group’s standards are more important than the law 

- Illegal conduct is a logical extension of legal conduct 

- Keeping quiet about illegal conduct is essential 

- There are (unwritten) rules of mutual conduct 

- Oral agreements are firm, enforceable agreements 

- The parties’ mutual trust must never be betrayed. 

 

As a result, indispensable competencies include reliability, the ability to keep things quiet, use 

of veiled language, skill in acquiring relevant information on the market and on competitors, 

and solidarity within the group. The recruitment of managers in the building industry took 

account of these competencies.  

Competency in threats of violence or applied violence, a characteristic feature of illegal 

organisations, was never required in the Dutch construction sector. Mutual enforcement was 

based on trust. While there was an internal disciplinary code, it was not really necessary: a 

promise was a promise. 

 

And this, combined with collusion, leads to a remarkable conclusion. In Sicily, it took the 

mafia to hold off the police and the public prosecutor so that the construction cartel could 

operate. (33) In Northern Italy, building firms bought themselves preferential positions for the 

award of contracts by financing political parties and politicians. (34) In the Netherlands, 



politicians and officials turned a blind eye free of charge and let the cartel carry on 

undisturbed.  

 

12. Cultural facts 

 

Building contractors created their own cultural facts that justified their conduct and forced 

them, in their role as victims, to defend themselves against monopsony, i.e. what they 

described as the all-powerful government’s ability to dictate prices. 

Mary Douglas has pointed out that “organizing requires classification, and that classification 

is at the basis of human coordination”. (35) Organisations create their own “cultural facts”. In 

Van Gunsteren’s words: “Culture is shared self-evidentness. An established culture creates 

cultural facts. These are things that are upheld through human action but are seen as 

established facts by those involved.” (36) And he continues: “The world is full of such 

cultural facts, self-evident matters that are accepted without question within an established 

culture. Everyone keeps to them, either from realism or from realism plus conviction.” (37) 

 

Drawing a distinction between “real” facts and cultural facts makes it clear that each group 

creates its own facts and then regards them as normal. Here again, there are mechanisms 

visible that have been investigated in comparable closed groups. Building contractors 

considered a lot of things to be “normal” – preconsultation, allowances on calculations, 

backhanders and junkets, price improvement, keeping quiet about errors and omissions in a 

tender document that were evident in advance, and so on. And it did not matter that this made 

the border between legal and illegal a permeable one; that was normal too.  

Building contractors remained loyal to the group under all circumstances. Even opponents of 

the cartel and contractors who avoided cartel agreements never contemplated grassing on the 

group. So contractors were holding each other prisoner, and that made it difficult to stop. As a 

result, attempts to stop the illegal enterprise never came to anything.  

 

But how can it be that people broke the law without problems, or rather without giving it a 

thought? “The commitment that subordinates individual interests to a larger social whole must 

be explained”. (38) Douglas again: “We know that individuals do submit their private 

interests to the good of others, that altruistic behaviour can be observed, that groups have an 

influence on the thinking of their members and even develop distinctive thought styles”. (39) 

And Douglas quotes the sociologist Emile Durkheim with approval: “A social group 

generates its own view of the world, developing a thought style that sustains the pattern of 

interaction”. (40) 

 

13. Denial 

 

Naturally, building contractors knew that there was a clandestine system of self-regulation 

after 1992. All the attempts to conceal that were classic. Practically all the mechanisms are 

exhaustively described in the literature on denial. Both the perpetrators and the onlookers will 

always try to minimise their roles, argue that they did not know what was going on, play 

down the facts etc. 

This denial is necessary in order to go on living “normally”. Cohen has written an impressive 

book, States of Denial, about the process. He defines denial as follows: “Denial is understood 

as an unconscious defence mechanism for coping with guilt, anxiety and other disturbing 

emotions aroused by reality”. (41) There is “an unspoken collusion to ignore (or pretend to 

ignore?) the subject”. (42) “Statements of denial are assertions that something did not happen, 

does not exist, is not true or is not known about”. (43)    



So what building contractors did (being respectable citizens and keeping quiet about their 

illegal enterprise at the same time) is explicable. At the same time, it is evidently the case that 

the illegal conduct then belongs to a specific “compartment” of life. A part that you do not 

talk about to outsiders, perhaps even a part you are ashamed of yourself (because you know 

“it” is “wrong”). So it will then be necessary to present that compartment as small, as 

exceptional, as needed for the conduct of your occupation. It is striking that my hypothesis 

that there are two worlds, one covering the legal and one covering the illegal, is not 

recognised in that form by those involved. There was one world in which the legal and the 

illegal were intertwined, and it was extremely important not to give the game away to 

outsiders about the illegal side. For the contractors themselves, it was precisely the mixture of 

both that was the normal situation. So from the viewpoint of those involved there was no 

question of leading a double life. 

However, the issue of the double life is relevant in another way. How can it be that an 

entrepreneur holds different values at work and at home? Anita Roddick, who founded the 

Body Shop, has spoken of schizophrenia in this context. The only way for entrepreneurs to 

survive is be separating the moral issues within the company strictly from those at home. (44) 

 

And that is just the problem, because society does not accept such a separation. After all, says 

the ethicist Bert Musschenga, “proven decency” presupposes “an integrated person, someone 

who will continue to do what standards expect of him in his role when circumstances become 

less favourable and many of those around him fail to do so”. (45) 

 

14. White collars 

 

The fraud scandal in the construction industry is a prime example of white-collar crime. The 

perpetrators see themselves as respectable citizens and are of the opinion that they have really 

not acted criminally. They made mistakes, and that was not very clever. 

What is typically Dutch about the construction scandal is collusion. The interweaving of the 

public and private sectors, which had been productive for so many years, came to grief due to 

the way that one of the two parties abused the situation. At the same time, the illegal game 

was played in a sophisticated way. To that extent, the mode of operation of legal businesses 

that also engage in illegal enterprise is no different from that of organised criminals. The 

cartel operates as a closed system with its own culture, which also fulfils a disciplinary role. 

When the undisclosed enterprise is exposed, building contractors behave just like stereotype 

perpetrators. They deny. Swear blind it’s not true. And make the crisis in the sector and the 

industry even less manageable than it was to start with.    

 

Summary 

 

Dutch building contractors made cartel agreements in the period 1992-2001. When it became 

clear at the end of 2001 that the construction industry was organised and conspiring against its 

customers on a large scale, the politicians had had enough. A parliamentary inquiry was set 

up, the Public Prosecutions Department carried out raids and (successfully) prosecuted 

companies and directors, and the cartel authority handed out fines running into hundreds of 

millions of euros. 

Building firms initially denied the whole thing, played down the revelations, but in the end 

admitted everything. This article analyses how entrepreneurs in the construction industry 

acted during this “structural crisis” and how they accounted for their white-collar crimes.  
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